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ATTACHMENT 11






RECEIVED

JUL 2 71968

Federal Communications Commss.
This amendment to the pending application (FCC Form*%i%s) the Secretary

AMENDMENT

BTCH-880322GF and BTCH-880322GG) for authority to transfer control
of GAF Corporation (GAF), the one hundred percent owner of GAF
Broadcasting Company, Inc., licensee of radio station WNCN (FM),
New York, New York, from the shareholders of GAF to a GAF
management gtoupvled by its Chairman and Chief Executive Officer,
Samuel J. Heyman, is filed to inform the Commission of a criminal
indictment against GAF and its Vice Chairman, James T. Sherwin,
which was handed down by a Federal grand jury in New York on

July 6, 1988. The indictment alleges generally that, in the fall
of 1986, GAF and Mr. Sherwin sought to manipulate the price of
Union Carbide stock owned by GAF to the corporation‘'s advantage.
It is believed that an amendment to the pending application is
required because Mr. Sherwin, the only individual defendant, is an
officer of Newco Holdings, Inc. (Newco), and its indirect wholly
owned subsidiary Dorset Inc., the proposed transferees through
which the management group will acquire GAF.

Both GAF and Mr. Sherwin have pleaded not guilty to the
charges against them. They will vigorously defend the case and are
confident of complete vindication. Mr. Heyman and the other
officers of Newco and Dorset, having informed themselves of the
facts relating to the charges, share GAF's and Mr. Sherwin's
confidence in this regard.

Should any additional information be required by the

Commission in connection with this matter, it will be promptly

furnished upon request. [}*ﬁ&;ﬁ’

Samuel J. Heyman

July 24, 1988
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FEDERAL COMMUNICATIONS COMMISSION .
WASHINGTON, D.C. 20554

NOV 74 1988 MAIL BRANCH

205
o NOv 4 61989 . 8920-30

Signed by
David M. Rice, Esquire . Mailed by
75-28 1Blst Street, .
Flushing, New York 11366

In re: WNCN(FM), New York
GAF Broadcasting Company, Inc.
BTCH-880322GF
BTCH-880322G6G

Dear Mr. Rice:

This is in reference to the Petition to Deny the above-captioned
applications for consent to transfer of control filed April 27, 1988 by
Listeners' Guild, Inc. ("Guild"™). GAF Broadcasting Company, Inc., GAF
Corporation, and Samuel J. Heyman ("Applicants™ filed an Opposition to
Guild's petition, to which Guild filed a Reply. 1 The first captioned
application, BTCE-880322GF, was subsequently amended by a filing dated
October 20, 1988.

Station WNCN(FM), New York, New York, is licensed to GAF Broadcasting,
Inc. ("GAF Broadcasting”), a wholly owned subsidiary of GAF Corporation
("GAF"). According to the applications, Samuel J, Heyman ("Heyman') is GAF's

Chairmean, chief executive officer, and largest stockholder as wvell as Chairman

and President of GAF Broadcasting. Heyman is also the sole stockholder,
director, controlling person, and President of Newco Holdings, Inc. ("Newco™.
As set forth in the application (Form 315), Newco was created expressly to
acquire GAF in a buyout, or merger, by a management group headed by Heyman.
Although Heyman's management group has yet to be formed, it is said that it
will include current officers and employees of GAF., In sum, Applicants seek
to utilize two applications to effectuate a corporate acquisition and
reorganization. First, control of GAF would pass to Newco and thereby to
Heyman and the management group. This would be accomplished through a.
proposed buyout of GAF's existing stockholders. Second, GAF, the parenmt
corporation of the licensee, would be liquidated, and the stock of GAF
Broadcasting, the licensee, transferred to Dorset, Inc. ("Dorset"), an
indirect and wholly owned subsidiary of Newco. Thus, GAF Broadcasting would

1 On August 1, 1988, Applicants wrote the Commission requesting expedited
action on the pending applications. Guild wrote the Commission on August 18,
1988, responding to Applicants' letter. Although Guild stated therein that it
did not object to prompt staff action, it did object to what it characterized
as Heyman's ‘effort to secure the intervention of the Chairman on the basis of
a "less-than-candid" description of the proceeding and issues. On August 19,
1988, counsel for Applicants submitted a letter responding, in turm, to Guild.

IN REPLY REFER TO:







transfer and merger may lead to even more emphasis on maximizing WNCN
revenues at the expense of service to the public and the future of the
station.

: Applicants assert that the Petition to Deny is the latest in a series of
Guild sttacks on WNCN licenses. According to Applicants, however, Guild now
fails to raise & substantial or material question of fact warranting
designation of the applications for hearing, and Guild's complaints are not
cognizable in the context of the public interest. In this regard, Applicants
first argue that GAF Broadcasting, in fact, has maintained a classical music
format. Applicants assert that Guild actually complains about particular
selections aired, the announcing style, and the manner of station promotions.
Thus, Applicants state that Guild's complaints do not suggest any breach of
representations to the Commission. Further, Applicants argue that,
regardless, the Commission will not enforce citizens' agreements in areas not
cognizable by the agency and that public interest challenges to format changes
are no longer considered. Applicants maintain that the obligation under the
original 1976 agreement to operate a classical music format for five years has
expired, and Guild's attempt to read such a commitment into the 1984
settlement is unsupported.

Applicants next assert that Guild's discrimination complaint is based on
the affidavit of a former employee and speculation about the reason for his
termination. Applicants argue that the Commission does not recognize such
allegations of illegal activity until adjudication in an appropriate forum
and cite Riverside Broadcasting Co. Inc., 53 RR 24 1154 (1983), on. denied,
56 RR 24 618 (1984). Applicants argue that the Commission has previously
determined that it is unnecessary to defer consideration of leveraged buyouts
until stockholder approval, citing the Policy Statement in MM Docket No. 85-
218, 59 RR 2d 1536 (1986). According to Applicants, the timing of the
proposed buyout here provides ample time to consider the transfer of control
prior to a stockholder vote. Applicants argue that to dsfer consideration
would impose unnecessary burdens on them and the Commission and be contrary to
the public interest. They assert that Guild's position in this regard is not
mandated by the Communications Act of 1934, as amended, and that the transfer
applications provide all information necessary for Commission consideration.
Further, Applicants point out that, contrary to Guild's assertions, the
officers and directors of Dorset are, in fact, specified in the transfer
applications. Finally, Applicants urge rejection of Guild's contention that a
grant would be premature given the possibility the transfer might not be
consummated. Applicants assert that, under the Act, Commission approval must
precede, but does not compel, consummation of & proposed transfer, and
speculation as to whether the closing might actually occur does not justify
denial or deferral. -

Guild, in reply, points out that Applicants fail to proffer affidavits in
support of their position that the format changes were contrary to their
undertaking pursuant to the 1984 settlement agreement regarding renewal of the
WNCN license. Specifically, it claims that the absence of wmusic of various
periods and types is inconsistent with that agreement and Applicants’'
representations to the Commission. It states that it is not seeking
Commission enforcement of Applicants' format obligations, Rather, Guild
states that it references the format obligations in the context of its



-

challenge of Heyman's fitness to control WNCN., Referencing the Commission's
most recent policy statement, Guild argues that GAF's deceit of the Commission
and the public is disqualifying. In this regard, Guild cites Citizens for
Jazz on WRVR, Inc. v, FCC, 775 F.2d 392 (D.C. Cir. 1985), for the proposition
that a hearing would be appropriate if it is shown that prior to filing the
1984 settlement agreement the licensee had concealed from the Commission a
planned format change.

Guild questions Applicants' reliance on Riverside, supra, asserting that
it is not authority for the proposition that the Commission must await
adjudication by another agency of employment discrimination allegations.
According to Guild, in Riverside the Commission determined that since the
allegations were speculative and conclusory as well as factually unsupported
and rebutted by the licensee, there was no substantial and material question
of fact, whereas here Applicants have not answered the charges which are
supported by affidavit. Guild asserts that it is not certain that the
specific discrimination charges here will ever be adjudicated and argues that
a policy of not considering discrimination compliants prior to adverse
adjudication does not protect the public from the deleterious effects on the

licensee's broadcast operations.. . —
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asserts that a leveraged buyout is merely an ordinary purchase of & business,
except for the extent of debt financing involved and, therefore, Applicants'
reliance on the Policy Statement is misplaced. Guild argues that the
Commission should not rule on a proposed non-hostile transfer where an
agreement between transferor and transferee is lacking. According to Guild,
the instant situation does not involve a definitive merger agreement but
merely a procedure which may ultimately result in an agreement and is subject
to substantial change. Guild argues that Applicants seek exemption from the
filing requirements applicable to most other sales. It asserts that although
Applicants would justify their "premature" applications by likening leveraged
buyouts to tender offers by third parties, there is no good reason to treat
them as similar to corporate control contests. In this area, Guild argues
that the Commission's special policy regarding tender offers and proxy
contests is predicated on their hostile and contested nature, an element
absent in the case of a leveraged buyout. Further, Guild argues that the
adverse effects of the resultant debt burden on WNCN programming requires
increased Commission scrutiny.

As noted, the parties differ as to whether WNCN has been operating under
Heyman's control with a classical music format in strict accordance with
agreements on file with the Comumission. Regardless, it is not appropriate to
determine the extent to which either is correct in this regard, The
Commission no longer reviews format changes. Its policy is set forth in
Development of Policy Re: Changes in the Entertainment Formats of Broadcast
Stations, 60 FCC 2d 858 (1976), recon. denied, 66 FCC 2d 78 (1977), rev'd. sudb
nom. WNCN Licsteners! Cuild v. FCC. 610 F.24a BRI’ (D.C. Cir. 1979) vev'd.. 450




60 FCC 2d at 865. 3 Further, insofar as citizens' agreements usurp a
licensee's programming discretion, Commission enforcement is inappropriate.
Riverside Broadcasting Co., Inc., supra. Accordingly, Guild's complaint in
the area of format is limited to the issue of whether the licensee's actions
.otherwise disqualify it on grounds of character. Viewing Guild's assertions
in their most favorable light, it cannot be determined that GAF Broadcasting
under Heyman should be disqualified for misrepresenting its intention to
maintain a classical music format. To disqualify an applicant for
misrepresentation, there must be a reasonable degree of certainty that a
deliberate misrepresentation has occurred. Service Electric Company, 86 FCC
2d 69, 93 (1981). Here, Guild references changes to the WNCN programming
involving younger announcers, a different "pace and tone," the elimination of
longer selections and vocal selections, a restricted play list and repetition
of popular favorites, "looser" commercial standards, station promotions,
"experiments" with new age and other non-classical programming, and the like.
Thus, we conclude that these allegations in the petition fail to set forth
"specific allegations of fact sufficient to show that . .+ . a grant of the
applicatinn would be prima facie inconsistent with the [public interest,
convenience, and necessity]." 47 U.S.C. Section 309(d)(1). See, e.g.,
Citizens For Jazz on WRVR, Inc. v. FCC, 775 F.2d 392, 394 (D.C. Cir. 1985).
Further, since the petition fails to meet this first threshold requirement in
the "statutorily prescribed process for the Commission's factual evaluation of
challenges to broadcast licenses," there is no basis for an evidentiary
hearing4. Id. See also United States v. FCC, 652 F.2d 72, 90 (D.C. Cir.
1980).

The Commission's most recent major statement of policy concerning general
character qualifications is instructive regarding Guild's allegations of age-
based employment discrimination. In its Report, Order and Policy Statement,
Policy Regarding Character Qualifications In Brosdcast Licemsing, 102 FCC
24 1179, recon. denied, 1 FCC Rcd 421 (1986) ("Character Qualifications™), the
Commission clearly indicated that it will not teke cognizance of ncn-FCC
misconduct absent an ultimate adjudication by an appropriate trier of fact.
The Commission set forth its general policy concerning equal employment
opportunities in § 73.2080 of the Rules. Although Subsection (8) specifically
prohibite broadcast licensees from discriminating on the basis of race, color,

3 Although the parties differ as to whether the WNCN program changes
constitute an abandonment of the classical music format, the Commission made
it a point to note that formats may evolve over time and that it is extremely
difficult to ascertain at what point a programming change amounts to a format
change. This difficulty is one reason for its policy of not regulating
station format.

4 Since the petition in this instance fails to meet the first threshold
test under WRVR, there is no need to consider the second requirement, ji.e.,
that the Commission must determine whether "on the basis of the application,
the pleadings filed, or any other matters which [the Commission] may officially
notice,"” "a substantial and material question of fact is presented under 47
U.s.C. § 309(d)(2)."



religion, natural origin, or sex, age is not listed and thus is treated as
non-FCC misconduct. Thus, as with any non-FCC misconduct, the Commission
will only consider the issue of age discrimination in the context of character
qualification if a court or another government agency makes & determination.
102 FCC 2d at 1205. 5 Significantly, in the instant situation, Guild does not
claim that the alleged incidents of discrimination were even brought before
any judicial or administrative forum, much less decided therein. BHad an
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5  On July 27, 1988, Heyman submitted an amendment to the transfer

applications notifying the Commission that, on July 6, 1988, a Federal grand
jury in New York handed down criminal indictments against GAF and against its
Vice Chairman, James T. Sherwin ("Sherwin"). Sherwin is an officer of Newco
and its svbsidiary, Dorset, the proposed transferees. According to the
amendment, both GAF and Sherwin pled not guilty to the charge that they
improperly sought to manipulate the price of Union Carbide stock owned by GAF.
On August 1, 1988, Applicants wrote the Commission requesting expedited action
on the pending applications in an effort to secure Commission approval of the
subject transfer prior to the shareholder's meeting to consider the buyout
proposal of the GAF management group. Guild, responding to that letter on
August 18, 1988, noted the referenced amendment. According to Guild, the
amendment summarized the indictments without mentioning that it charges the
defendants, inter alia, with conspiring to falsify records, deceive and
defraud investors, and make improper use of credit. Further, Guild asserted
that the amendment failed to wention that the Union Carbide stock transaction
could expose GAF to a significant civil liability and that it was possible

that Hevman could also be chareed. However. since the indictments have not =
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not to consider the alleged criminal conduct st this time.

(3 See Viacom International, Inc., 2 FCC Red 3259, 3261 (1987). 1In
Viacom, the Commission reiterated its policy of not acting until & final



Guild's stated concern about fraudulent business practices by GAF, unlike
age-based discrimination by GAF Broadcasting, have been adjudicated by
appropriate forums. As noted in Guild's petition, the transfer application
(Form 315) discloses four incidents of adverse actions against GAF detailed in
Exhibit I-4. The first involved a 1981 jury verdict of $2.3 million,
including $1.6 million in punitive damages, arising out of a defective roof on
a school building. Applicants specify that this verdict was not premised on a
findine _of fraud. but apoerently war hased on a enilty findine af "malire" nr

"reckless dxstegard" in the sale of roofing materials. According to
Applicants, the decision was reversed on appeal, remanded for a new trial, and
subsequently settled in 1984 in conjunction with the second case involving the
same circumstances but a different school building. Applicants represent that
a 1983 jury award in the second case of $3.1 million, including $2.25 million
in punitive damages, was premised on a finding of fraud in the sale of roofing
materials. The third case involved a jury verdict for $1,070,000, of which $1
million was punitive damages, premised on fraud in the marketing of roofing
materials. Finally, Applicants admit to a 1985 state court suit and companion
workman's compensation proceeding which was ultimately settled. However, the
workman's compensation board found that a work-related injury arose out of
sexual harassment. Despite the actions of the forums, including the
ad judicated finding of fraud in the sale of roofing materials, the referenced
misconduct is not sufficient to raise a character issue in the context of the
captioned applications.

The Commission, as noted, recently adopted a Report, Ordgr and Policy

Statement reflecting the devehpment of its policy concerning the relevance of
matters to be considered in the context of character qualifications of
broadcast licensees. See Character Qualifications, 102 FCC 24 1179,
Concluding that its prior inquiries into character matters were overly broad,
the Commission announced its current policy of focusing on matters indicating
the likelihood that an applicant will deal truthfully with the agency and
comply with the provisions of the Communications Act and the agency's rules
and policies., 102 FCC 24 at 1183. This approach, the Commission determined,
is consistent with the public interest standard of the Act. 1d. at 1189.
Consequently, even egregious non-FCC conduct will no longer automatically
disqualify an applicant. Rather, the only non-FCC behavior of concern to the
Commission is that which allows it to predict whether an applicant has or
lacks the "truthfulness" or "reliability" to operate a station consistent with
the statutory mandate of the Act and the Commission's Rules and policies. In
that regard, the Commission's current narrower focus is limited to three types
of adjudicated misconduct not specifically proscribed by the Act or Commission
Rules and policies: (1) fraudulent statements to government agencies; (2)
certain criminal convictions; and (3) broadcast related anti-competitive and
anti-trust statutory violations. Id. at 1195. Thus, the Commission has
determined that the public interest standard does not authorize or require it
to enforce directly other, non-communication laws. Id. at 1207-08. Viewed in
the context of curreat policy, the incidents of adjudicated fraudulent
business practices recited above do not rise either to the level of misconduct






broadcast licensees. A determination of the relevant issues does not
constitute expedited treatment significantly inconsistent with Commission
practices. Action herein is analogous to the procedure adopted in the Policy
Statement only to the extent that it, like that procedure, avoids undue delay.
Further, although the instant applications are "contingent" in the sense that
the proposed transfers may not be consummated due to actions or decisions of
the parties, they are not thereby different from "usual" or "typical" proposed
tranfers. Thus, they are not within the purview of Section 73.3516 of the
Rules regarding contingent applications.

The Commission recognizes that the proposed transfers, involving as they do a
major corporate entity, constitute an extremely complex transaction. Further,
the broadcast subsidiary constitutes but a minor part thereof. Accordingly, it
vould not be appropriate to postpone action on the captioned applications
pending the shareholder ratification votes, thereby delaying settlement.

Civen the complexities, a delay could increase the risk that complications
will arise which could adversely affect the interests of the parties to the
proposed trensfers without offsetting benefits to the public interest.

The Commission will not address the question of whether the proposed
buyout complies with applicable corporate law. That issue has been mooted by
the corporate action outlined in the October 20, 1988, amendment.

Finally, the Commission will not consider the financial impact, if any,
of the buyout on the proposed transferee's ability or inclination to program
WNCN. Guild's contention in this regard is speculative. Consistently, the
Commission no longer generally inquires into the financial status of
individual broadcast licensees.

The above reflects a careful consideration of the pleadings and evidence
submitted by the parties. Based on that consideration, the Commission
concludes that no subscantial and material question of fact has been presented
which would warrant designation of the captioned applications for an

9 See Amendment of Form 324, Annual Financial Report of Broadcast
Stations, 51 RR 2d 135 (1982), wherein the Commission eliminated the

requirement that broadcast licensees file annual financial reports.



evidentiary hearing or deferral of their consideration. 10 wWe also find that
the applicants are fully qualified and that a grant of the captioned
applications will serve the public interest, convenience, and necessity.

Accordingly, for the reasons set forth herein, the Petition to Deny the

captioned applications submitted by Listeners' Guild, Inc. IS DENIED and the
applications for consent to transfer of control, BTCH-880322GF and BTCH-

880322GG, ARE GRANTED.
Ao Ay

Alex D. Felker, Chief
Mass Media Bureau

cc: Victor E. Ferrall, Jr., Esquire
Crowell & Moring




CERTIFICATE OF SERVICE

I, Deborah J. Hawkins, a secretary in the law firm
of Cohen and Berfield, P.C., do hereby certify that on
the 18th day of May, 1990, a copy of the foregoing,
"Petition To Require Filing Of Early Renewal Application"
was sent via first class mail, postage prepaid to the
following offices:

Victor E. Ferrall, Jr.

Crowell & Moring

1001 Pennsylvania Avenue, N.W.

Washington, DC 20004

Attorneys for GAF Broadcasting Company, Inc.

David M. Rice, Esq.

75-28 18lst Street

Flushing, NY 11366
Counsel for The Listeners' Guild, Inc.
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